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DETAILED ACTION 

Claim Rejections - 35 USC §102 

The following is a quotation of the appropriate paragraphs of 35 U.S. C. 102 that form the 
basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public use or on 
sale in this country, more than one year prior to the date of application for patent in the United States. 

Claims 1-32 are rejected under 35 U.S.C. 102(b) as being anticipated by Vega et al. 
(WO 00/74755, herein referred to as "Vega"). 

Regarding claims 1,2, 16, and 17, Vega discloses a system and method for treating sleep 
disordered breathing (SDB) during successive treatment sessions , wherein the system provides 
CPAP during sleep (see abstract), the system comprising: a blower and a blower controller 
(turbine and controller; see abstract); a mask (see page 10, line 4 of the translation) for 
communicating pressurized air between the blower and a patient; and sensors for communicating 
signals indicative of pressure and flow to said controller (although Vega does not specifically 
disclose "sensors" the pressure levels are precisely adjusted by the controller and apnea events 
are determined by a percent reduction in flow rate and Vega discloses "measuring the pressure" 
in page 8, line 7; therefore, the device of Vega must inherently have a sensor that produces a 
signal indicative of pressure and flow rate); wherein the controller: controls a constant treatment 
pressure to be applied during a first session (see page 5, line 15 of translation); derives a sleep 
disorder index (SDI)/apnea hypopnea index (AHI) representative of the number of apnea and 
hypopnea events that occurred during said first session (see abstract and page 11, lines 1-5 of 
translation); determines if an increase in treatment pressure is required based upon said derived 
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SDI/AHI (see page 5, lines 16-22 of translation); and controls said increase in treatment pressure 
during a second, subsequent session if it was determined that an increase is required (see page 6, 
lines 1-2 of translation). Examiner notes that claim 16 appears to be drawn to an apparatus claim 
with process steps for the controller. Accordingly, the claim is being treated as an apparatus 
claim including functional limitations. 

Regarding claims 3, 4, 10, 18, 19, and 26, Vega discloses that the controller determines 
apnea events when a short term moving average of ventilation drops below a long term moving 
average (reduction of 90% or more from NORMAL) for a minimum period of time (although 
Vega doesn't explicitly mention an amount of time, there is inherently a minimal amount of time 
for the comparison to occur to register the event) and hypopnea events when a short term moving 
average of ventilation drops between a first and second percentage of said long term average (30- 
40% of NORMAL) for a minimum period of time (see page 10, line 12-page 11, line 5 of 
translation). 

Regarding claims 5, 11, 20, and 27, Vega discloses that if the index is less than a 
minimum number treatment pressure is lowered in said subsequent session (see page 13, lines 2- 
4 of translation). 

Regarding claims 6, 12, 21, and 28, Vega discloses a rate of increase of treatment 
pressure in successive treatments that is greater than a rate of decrease of pressure in successive 
sessions (i.e., Vega discloses lowering the pressure by a "low value, for example 1 mbar" on 
page 9, line 14, while increasing the treatment pressure by larger rates such as 4 mbar on page 7, 
line 21-page 8, line 1). 
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Regarding claims 7, 13, 23, and 30, Vega discloses increasing said treatment pressure is 
the index was greater than a minimum number (see page 7, lines 21-22 of translation). 

Regarding claims 8, 14, 24, and 31, Vega discloses increasing the treatment pressure by 
an amount that is a function of the magnitude of the derived index (see page 10, lines 1-4 of 
translation). 

Regarding claims 9, 15, 25, and 32, Vega discloses increasing the treatment pressure if 
the index is greater than a minimum number as discussed above with respect to claims 7, 13, 23, 
and 30. The blower inherently has a maximum deliverable pressure; thus, if the pressure were 
above this value, the pressure could not be increased anymore. 

Regarding claims 22 and 29, Vega discloses that if the index is less than a minimum 
number to maintain the pressure in a subsequent session (see page 6, lines 3-4 of translation). 

Conclusion 

The prior art made of record and not relied upon is considered pertinent to applicant's 
disclosure. Axe et al. (both references) and Rapoport et al. are cited to show other breathing 
systems with controllers that automatically adjust pressure in subsequent sessions by monitoring 
patient breathing and apnea episodes. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to KRISTEN C. MATTER whose telephone number is (571)272- 
5270. The examiner can normally be reached on Monday - Friday 9-4. 
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If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Justine Yu can be reached on (571) 272-4835. The fax phone number for the 
organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). If you would 
like assistance from a USPTO Customer Service Representative or access to the automated 
information system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

/Kristen C. Matter/ 
Examiner, Art Unit 3771 

/Steven O. Douglas/ 

Primary Examiner, Art Unit 3771 



